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Arising out of Order-in-Original: 31/CE/REF/AC/18-19, Date: 05-10-2018 Issued by:
Assistant Commissioner,CGST, Oiv:Kalol, Gandhinagar Commissionerate, Ahmedabad.
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M/s. Wonder Packaging Industries
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ft3rig sngar (sr#ta) arr nRr
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad
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I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the

appropriate authority in the following way :
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Revision application to Government of India :
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whic w·. any
country or territory outside India. ,."rR .
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(-m) a aa f0ft zz za wag i Puff1 w zm ml # faffsuitr zraa m R

~ <B" ifu: <B" ,wrc;r if 'Gfl" 'lffia <B" .rITT fa7v8 ug a v2 ii faff &I
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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"ITT I(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) arr snra zyca (srfa) Pmra#), 2001 cl> mi:r 9 cl> 3RfTrff FclA~cc w:P-r ~ ~-8 if err trfc'tm ii, mini
3-roT cl> mTI 3-roT mini~ if cl'R 1=Jffi cl> 'lfim ~-3-rof ~ 3TCITTf 3-roT <ffr err-err mw:rr cl> "f!Tl2:f~ 3ITTq,, fcl,zjr
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fa ft et# nR1The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ~ ~ cl> "f!Tl2:f zi via van ya ala qt a maa "ITT m~ 200/- "C!mf 'T@Ff cffr ~ 3ITT
ref ica vang arr a vnrar st m 1000/- cffr "C!mf 'T@Ff cffr ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
v#tar zyca, a4ha arr zyca vi ara aft6#q mrznfeawr a R srft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand I refund is upto 5 Lac, 5 L.ac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) 4fa g arr ti n{ pa ssii qrhr ha & al re@asp sir fr# ar qr srjr GT if
faaGr a1Reg z at a eta gz ft fa frat ut atfa # fr; zqnfenfa a4i#tr zmznf@raw st ya srfc
zn a4tu war qt va am hut ular &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the A ellant
Tribunal or the one application to the Central Govt. As the case may be, is
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. s-;;,

ls •
.o:

"+o ·a" .}}

*



I
$·, • <+a---2A--

0

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) <a si iafrit at fiat aa cfffi frrwIT cJ5T 3iR 'B'r ~ ~ fcl;-m "(jffffi % vll" ~~- ~
saga gen vi aas a4lRr +nnf@raw (artfffe) fm, +gs2 # Rea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr erca, h.4tz 5Ta 2gs ircr ~atcfi.i. 3r414hr uferawr (aft4a) a uf 3r4hi ami ii
4.4tr sqr era 3f@elf1a, &g #tmu 34 a 3iaifafaaha(icz-2) 3#@)fGunr 2erg(2y #Rt
icr 29) Rais: s.,2erg staft 3@0fez1, %8 Y cfi'I" mu C~ ~~~atcfi{ 'cfiT :H1"~ cfi\'"
a&k, aarrGfaa#r a& qa-fr srar ar 3farf ?, serf@zr err as 3iafrsr #rsrare
~~~~~~~3mtcfi"ul"~
#ta3a graviara #3iaafa " #rar~ 'aT"Q" ~wen"~~ ~r@rn" ~
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(i) mu 11 tr a 3iaifa faiRa a#
(ti) cl sr r t a& nraa @r

(ti) adz sat Ramal h fra 6 a 3iaia er me

, 3mat agrf zrzfaz erraman@Rh1 (ai. 2) 3@0ez1, 2014a 3-ar u4aft 3r@hf"
qt@erat aarf@arrefl +rarer3ff vi 3r4tratrasar st?l

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

(6)(@) sr3rrraufr 3r4hr qf@rawrasgrsz res 3rrar arcsa ausfaff@a Gtm#rarfcFiQ"
'aT"Q" ~wen~ 10% 3fmITaf tJ"t 3flt~~a-us faa(fa zaavsa10% 3fmITaf tJ"t cfi'r ar~ ~I
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ORDER-IN-APPEAL

The Assistant Commissioner, Central G.S.T., Kaloi Division, Gandhinagar

Commissionerate {hereinafter referred to as 'appellant') has filed the present

appeal against the Order-in-Original number 31/CE/Ref/AC/18-19 dated

05.10.2018 {hereinafter referred to as 'impugned order') passed by the Assistant

Commissioner, Central G.S.T., Kaloi Division, Gandhinagar (hereinafter referred to

as 'adjudicating authority') in the matter of refund claim filed by M/s. Wonder

Packaging Industries, Plot No.C/1/B, 512/13, Phase-I, GIDC, Chhatral Mehsana

Highway, Tai-Kaloi, Dist-Gandhinagar {hereinafter referred to as 'respondents).

2. The facts of the case, in brief, are that the appellants were holding Central
Excise Registration number AAAEW9438GXM001 and are engaged in the
manufacture of Corrugated Boxes falling under the Chapter 48 of Central Excise
Tariff Act, 1985. They were availing the benefit of Notification No. 08/2003-CE dtd.
28,03.2003 as amended during the Financial Year 2008-2009, 2009-2010, and
2010-2011. The officers of Central Excise (Preventive) Ahmedabad-III, on
18.12.2010, intercepted a tempo for verification of bills covering the goods carried
by the said tempo. The tempo stated to have been loaded from the factory
premises of the appellants under invoice number 215, dated 18.12.2010. The
officers visited the premises of the appellants to ascertain the genuineness of the
said invoice and had drawn a panchnama dated 18.12.2010 for further proceedings.
After completion of investigation, a show cause notice was issued to the appellants
ahd the Additional Commissioner, CGST, Gandhinagar, vide OIO number AHM-CEX
003-ADC-AJS-023-17-18 dated 22.03.2018, had confirmed Central Excise duty of
42,88,511/- along with interest and equivalent penalty under Section 11AC of
Central Excise Act, 1944. Further, the adjudicating authority appropriated duty,
interest and penalty amounting to 9,50,985/-, 1,28,714/- and 2,37,304/- )

respectively as deposited by the appellants.

3. Aggrieved with the aforesaid order dated 28.05.2014, the appellants had
preferred an appeal before the then Commissioner (Appeals-I), Central Excise,
Ahmedabad, who vide Order-in-Appeal number AHM-EXCUS-003-APP-173-14-15
dated 24.03.2015 remanded back the case to the adjudicating authority for
verification and to re-quantify the demand afresh. The adjudicating authority, after
verification and re-quantification of the demand, has passed the impugned order
without any change in duty demand with interest and imposition of penalty. Being
aggrieved, the appellants had filed an appeal before me and I, vide OIA number
AHM-EXCUS-003-APP-09-18-19 dated 15.06.2018, set aside the said OIO and
allowed the appeal with consequential relief. On the basis of my above men · ·
OIA, the appellants approached the adjudicating authority and filed an appl
for refund of 13,16,463/-, along with interest, on 09.07.2018. The adjud ~?

authority, vide the impugned order, sanctioned the entire claim of r, { f/j
o••• 4?l

amounting to 13,16,463/-. •
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4. The impugned orders were reviewed by the Principal Commissioner of
Central Goods & Service Tax and Central Excise, Gandhinagar and issued Review
Order number 33/2018-19 dated 15.01.2019, for filing an appeal under section 35E
on the ground that the adjudicating authority has not properly verified applicability
of unjust enrichment in the refund claim; Thus, the appellant alleged that the

e· · ·e:

impugned order, passed by the adjudicating authority, is erroneous and needs to
be set aside.
5. Personal hearing in the matter was conducted on 06.03.2019. Shri R. K.
Rathod, the proprietor of the company of the respondents, appeared before me and
submitted documents to counter the allegation of the appellant.

6. I have carefully gonethrough the facts of the case on records, grounds of
the Appeal Memorandum, the written submission filed by the appellant and oral and

O written submission made by the respondents at the time of personal hearing. I find
that in the entire case, the only allegation tabled by the appellant is that the
adjudicating authority has not properly discussed the issue of applicability of unjust
enrichment involved in the refund claim. Now, I would like to discuss the issue,

mentioned above, at length.

7. At the onset, I would like to quote my previous OIA number AHM-EXCUS
003-APP-09-18-19 dated 15.06.2018, wherein I had stressed at the point that the
respondents were made to pay duty wrongly in the year 2011. In paragraph 11 of
the said OIA, I had set aside the OIO number AHM-CEX-003-ADC-AJS-023-17-18
dated 22.03.2018 and allowed the appeal with consequential relief. So, when the
respondents were forced by the officers of Preventive section to wrongly pay an

0 amount in the form of duty, it is highly unlikely that the respondents would pass on
the burden of tax somewhere else. In paragraph 11 of the impugned order, the
adjudicating authority has very clearly mentioned that the judgment of Hon'ble
Allahabad High Court, in the case of CCE vs. U. T. Ltd., is applicable to the present
case. The adjudicating authority has reached to the conclusion only after he was
satisfied about the same. The allegation of the appellant is not based on any solid
information. Simply alleging on the basis of assumption and presumption does not
make an argument strong. Mere ifs and buts without any evidence has no ground
under the eyes of law and the appellant has failed to submit any evidence to claim
that the respondents have passed on the burden of tax. Also, in paragraph 10 of
the impugned order, I find that the respondents had submitted a certificate issued
by the Chartered Accountant which clearly state that the incidence of tax has not
been passed on to any other person by the respondents. It seems that the
appellant has missed this particular paragraph by mistake while going through the
impugned order. The adjudicating authority seems to be quite satisfieda~Jilql,
said certificate and I too consider the certificate to be quite valuable whil ~,~fgft!:,. s:,.

l e.@» ··<4
the case in terms of unjust enrichment. 5jg? $

$8'. $°$9°
8. In view of my above discussions and findings, I clearly find that the i -~?:f'.. ·o/
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of duty has been borne by the respondents themselves and therefore the doctrine .,,
of unjust enrichment is not applicable to the case. Therefore, I do not intend to rs

interfere with the impugned order and reject the appeal filed by the department.

9. 319af zarra#ra{ 3r#tit mar fqzrl 34l#a aha aur rar l

9. The appeal filed by the.appellants stands disposed off in above terms.

»3k
(3mar gia)

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,
M/s. Wonder Packaging Industries,
Plot No.C/1/B, 512/13, Phase-I, GIDC,
Chhatral Mehsana Highway, Tai-Kaloi,

Dist-Gandhinagar.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Kaloi Division, Gandhinagar.
4) The Asst. Commissioner (System), Central Tax, Hq., Gandhinagar.

5) Guard File.99+6.e.
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